LETTER OPI NI ON
98- L-47

April 22, 1998

The Honorabl e Rick Berg
District 45

House of Representatives
1112 Nodak Dr Ste 200
Fargo, ND 58103

RE: Enf orcenment of House Bill 1225
Dear Representative Berg:

Thank you for your letter concerning House Bill 1225, pertaining to
insurance clains for excessive charges, which is now ND.CC
8§ 51-07- 24.

This | egislation was designed to prohibit glass conpanies from paying
or waiving an insured’ s deductible and then passing the cost of that
deductible along to the insurance conpany. The statute crimnalizes
certain conduct. N D . CC § 51-07-24(1) reads:

1. A person who sells goods or services nmay not:

a. Advertise or promise to provide a good or
service, paid for by the consuner from proceeds
of an insurance policy that provides coverage
for physical damage to autonpbiles, and to pay

al | or part of any applicable insurance
deductible or to pay a rebate in an anount equa
to all or part of any applicable insurance

deducti ble; and

b. Knowi ngly charge an anount for the good or
service that exceeds the usual and custonmary
charge by that person for the good or service by
an ampunt equal to or greater than all or part
of the applicable insurance deductible paid by
that person on behalf of an insured or remtted
to an insured by that person as a rebate.
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Wrds used in any statute are to be understood in their ordinary

sense, unless a contrary intention plainly appears. N. D C C
8§ 1-02-01. The word “and” separating subdivisions (1)(a) and (1)(b)
has a common ordinary understanding. |If the Legislature had intended

to make it a class B msdeneanor to engage in the conduct in
subdivision (1)(a) by itself, the Legislature would have used the
word “or” instead of “and.” Crimnal statutes are construed strictly
in favor of the defendant and against the governnent. State v.
Pl entychief, 464 N.W2d 373 (N.D. 1990).

House Bill 1225 is based upon a virtually identical Texas statute
enacted in 1989. See Tex. Code Ann. Bus. & Com § 27.02. Wen a
statute is taken and adopted from another state w thout significant
change, it is presuned that the Legislature also adopted the
construction of the statute in the state from which the statute was
t aken. State v. Dilger, 322 N.W2d 461, 464 (N.D. 1982). As in the
case of the Texas statute, to be convicted of the offense in ND.C C
8§ 51-07-24(1), evidence nust prove beyond a reasonabl e doubt that the
seller 1) advertises or promises to provide a good or service, paid
for by insurance proceeds, pays all or part of any insurance
deducti bl e or pays a rebate of an ampbunt equal to all or part of any
i nsurance deductible; and 2) know ngly charges an anount for the good
or service that exceeds the usual and customary charge by that person
for the good or service which may be an anmobunt equal to or greater
than all or a part of the insurance deductible paid or the anpunt

paid as a rebate. Therefore, to violate subsection 1 of ND CC

8§ 51-07-24, it is nmy opinion that a person nust violate both
subdi vi sion (a) and subdivision (b).

Under subsection 1(b) of N.D.C.C. § 51-07-24, it nust be established
that the person who is providing the good or service charges nore
than that person customarily and wusually charges for the good or
servi ce. This is not an industry average or what other persons in
the community may charge for the same good or service. The fact that
another person in the comunity mght charge less for the good or
service is irrelevant to what that person who is providing the good
and service is charging.

If the person who is selling a good or service wusually and
customarily charges $200 or $300 nmore for the good or service than
ot her establishnments and the charge to the custoner does not exceed
the business person’s usual high charges, the fact that the paynent
of a deductible or rebate was advertised or promsed will not result
in aviolation of the statute.
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Compoundi ng the enforcenent problenms is that one individual nmay not
offer to pay or rebate an insurance deductible but instead may offer
to waive or reduce the deductible in some cases. On April 12, 1990,
the Texas Attorney Ceneral issued an opinion concluding that the
Texas statute, upon which N.D.C.C. 8§ 51-07-24 is based, did not
prohibit a person fromwaiving a deductible because declining to seek
paynment of a portion of the bill for which the insured is responsible
is technically not the sane as paying all or any part of the
i nsurance deductible or giving a rebate although the “waiver” has a
simlar effect. (Opinion Nunber JM 1154, copy encl osed.) | agree
with this conclusion. Whet her a service business my “waive” an
i nsurance deductible or advertise such a waiver raises |egal issues
i ndependent of the provisions of this section.

As | concluded earlier in this opinion, the Texas Attorney Ceneral
also stated that it would not be a violation of the Texas statute if
the charge submitted to an insurer by a person providing a good or
service is not in excess of that person’s usual and customary charge
for that good or service.

In response to your other question, if a crimnal offense is alleged
to have been commtted, enforcenment of N.D.C.C. 8 51-07-24 would be
the primary responsibility of the county state’'s attorney, as it is
with all other msdemeanor crimnal offenses. Because N.D.C. C
8§ 51-07-24(1) requires a sale of a good or service and the charging
of an anobunt that exceeds the potential defendant’s wusual and
customary charge for that good or service in addition to advertising
a rebate or paynent of an insurance deductible, nore acts are
required to establish a crimnal violation under this section than
just advertising a rebate or paynment of an insurance deductible.
Since the sale and the charging of the anount for the good and
service would normally occur at the business person’s place of
busi ness, the county in which that business is |ocated would be the
county in which the prosecution would occur.

An insured who submts a claimbased on charges that are in violation
of N.D.C.C. 851-07-24(1) conmts a crimnal offense under N. D C C
8§ 51-07-24(2) and could be prosecuted in the county in which that
person subnmitted the claim for the services. This county may be
different than the county in which the business person prosecuted
under N.D.C.C. 8§ 51-07-24(1) would have comritted his or her offense.

The state’'s attorneys who have contacted this office are nore than
willing to initiate prosecutions under this statute if the conduct
complained of falls within the restrictive |anguage of N.D.C C
8§ 51-07-24 and if proof of the violation, including all the elenents
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required by that statute, can be established beyond a reasonable
doubt . At this time, these prosecutors have legitimte concerns
about the enforceability of this statute and whether conduct of
certain business persons violates the statute.

N.D.C.C. 8 51-07-24 does not prohibit overcharging for a good or
servi ce. It only prohibits a business from offering to pay a
deductible or rebate and charging nore for a good or service than
t hat busi ness’ usual and customary charge. |If the business has only
offered to waive a deductible, but has overcharged, there may be no
violation of this statute. If the business has offered to pay a
deductible or a rebate but charges only that business’ wusual and
customary high charge for the good or service, there also is no
violation of this statute.

N.D.CC 8 51-07-24 presents significant and unique enforcenent

pr obl ens. Each alleged violation will be examned under its own
facts and circunstances since the “usual and customary” charges and
practices of other or simlar businesses will have no rel evance or

i nportance in any decision on whether a prosecution may be initiated
under N.D.C.C. § 51-07-24.

Staff nmenbers of this office have discussed this statute with several
state’s attorneys and have offered any necessary consultation to
assi st those state’s attorneys in conducting a prosecution under this
statute. W have also offered investigative assistance if the
state’s attorneys deternmine that sufficient grounds exist to initiate
such a prosecution.

Si ncerely,

Hei di Heit kamp
ATTORNEY GENERAL
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Encl osur e



